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the decision, following the Riverside Mills case, 34 being put on the 
ground of a presumption of default due to failure by the defendant 
to deliver the shipment according to its contract, which presumption 
had not been rebutted by the proof. But the court did say that "The 
shipment was not lost by the 'Act of God,' and the defense of the 
Carrier on the facts was narrowed to the claim that it was prevented 
from performing its contract 'by the authority of law,' — by the 
appropriation by the military authorities." If the court had not in 
mind that the liability of the initial carrier was the insurer's lia- 
bility imposed by the common law, what would be the meaning of 
that statement, or of the one following it, that "The common-law 
principle making the common carrier an insurer is justified by the 
purpose to prevent negligence or collusion between dishonest carriers 
or their servants and thieves or others, to the prejudice of the ship- 
per, who is, of necessity, so remote from his property, when in transit, 
that proof of such collusion or negligence when existing, would be 
difficult if not impossible." The two statements are clear indicia of 
the attitude taken by the court in its interpretation of the statute. 
It is submitted that in view of the history and purposes of § 20 of the 
Act to Regulate Commerce, and the expression of the federal courts 
regarding it, that when the issue is so raised as to necessitate a 
decision on this point, the Supreme Court will follow its dicta to the 
effect that the initial carrier is liable whenever the connecting car- 
rier on whose lines the loss occurred would be liable upon common 
law principles. 35 



The Sale op Foreign Exchange. — From the point of view of 
those engaged in foreign trade and banking, "foreign exchange" is 
the business of buying and selling orders for the payment of foreign 
money at a foreign point. 1 The basis of the business of selling for- 
eign credit is the maintenance by the seller of a balance in a foreign 
bank upon which he can draw according to the amount desired by the 
buyer. 2 It is not necessary that the seller have, at the foreign point, 
the credit contracted to be sold at the time he sells it. It is enough 

34 Supra, footnote S. 

35 It has been held by a number of state courts that if at the time of 
loss the connecting carrier was acting as a warehouseman the initial carrier 
is not liable. Adams Seed Co. v. Chicago Great Western R. R. (Iowa 
1917) 165 N. W. 367; 18 Columbia Law Rev. 361. Whether the United 
States Supreme Court will adopt this view is doubtful. See Cleveland & 
St. Louis Ry. v. Dettlebach (1915) 239 U. S. 588, 36 Sup. Ct. 177; South- 
ern Ry. v. Prescott (1915) 240 U. S. 632, 36 Sup. Ct. 469. 

1 Escher, Foreign Exchange Explained, 1 ; Withers, Money Changing, 2. 

2 Escher, Elements of Foreign Exchange, 69: "That is indeed the sum 
and substance of the exchange business of the foreign department of most 
banking houses . . . the maintaining of deposit accounts in the banks at 
foreign centers on which deposit account the bank here is in a position 
to draw according to the wants and needs of its customers." At p. 72: 
"But under ordinary circumstances, foreign exchange dealers who engage 
in the business of selling cables carry adequate balances on the other side, 
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that he has the means of obtaining it. There are two principal 
methods of accomplishing the transfer of credits sought by the buyer, 
the one, the issuance to the buyer of a draft by the seller on the 
foreign bank, 3 the other, the authorization by cable to the foreign 
bank to transfer the desired amount to the credit of the buyer. 4 The 
latter method is called a "cable transfer" and is differentiated from 
the former in the eyes of the business world only by the element of 
speed which it embodies. 5 The question then arises whether the 
relation between the so-called "buyer" and "seller" of foreign ex- 
change is really that of vendor and vendee or whether the commercial 
terms are inadequate for legal purposes and the relation is really a 
fiduciary one. 

In the recent case of Legniti v. Mechanics and Metals National 
Bank (N. Y. App. Div. 1st Dept. 1919) 173 IT. Y. Supp. 814, the 
plaintiff being desirous -of protecting his account in Naples from 
overdraft the next day, gave an order to A. Bolognesi & Co., bankers, 
carrying on an extensive foreign exchange business, for cabling 18,000 
lire. Later in the day, the plaintiff received a memorandum to the 
effect that he had "bought of A. Bolognesi & Co. . . . cable transfer 
to Italy . . . lire 18,000 @ 5.19%. . . . Payments required in cash 
or certified checks; otherwise, order, if accepted, will be executed 
after collection of checks". In return therefor plaintiff endorsed and 

balances which they keep replenishing by continuous remittances of de- 
mand exchange." At p. 155, speaking of commercial credit transactions: 
"As in the case of foreign loans previously described, the banker's credit 
and the banker's credit only is the basis of the whole operation." Escher, 
Foreign Exchange Explained, 3; Seligman, Principles of Economics, 595; 
Margraff, International Exchange, 2 ; Goschen, Foreign Exchanges, 2. 

3 Escher, Foreign Exchange Explained, 40; Escher, Elements of For- 
eign Exchange, 45 ; Goschen, op. cit. 25. 

* Escher, Elements of Foreign Exchange, 71 ; Escher, Foreign Exchange 
Explained, 39. 

5 Escher, Elements of Foreign Exchange, 71: "A 'cable,' so called, 
differs from a sight draft only in that the banker abroad who is to pay. 
out the money is advised to do so by means of a telegraphic message in- 
stead of by a bit of paper instructing him to 'pay) to the order of so and 
so.'" Escher, Foreign Exchange Explained, 39: "Cable transfers, strictly 
speaking, should hardly be classified as bills of exchange, and yet are 
essentially the same, the only difference being that in the case of a 'cable' 
the instructions to pay out the money at the other end are telegraphed 
instead of being written on a piece of paper called a draft When you 
buy a draft, say on London, you pay a banker here so-and-so many dol- 
lars and in return he gives you a piece of paper addressed to some cor- 
respondent bank in London where he carries a balance, which paper in- 
structs that correspondent bank to pay out so-and-so many pounds ster- 
ling to you or your order. When you buy a cable, exactly the same 
thing happens, except that the banker here, instead of giving you a written 
order on his correspondent abr.oad in return for your money, agrees to 
wire his correspondent to pay out the equivalent number of pounds ster- 
ling to whomsoever in London you may designate. In the case of a sight 
draft the actual payment of the money abroad is not made until the draft 
arrives and is presented, which is not until a week or ten days after the 
draft is bought and paid for in New York. In the case of a cable the 
payment abroad is made immediately . .• . unless it is too late in the day, 
in which case it goes over until the next morning." 
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gave his certified cheek drawn to his own. order, and $13.61 in cash. 
A. Bolognesi & Oo. deposited the check in the defendant bank, but 
failed the next day without having cabled the transfer. The bank 
had not deposited the check in the clearing house before the failure, 
and it was held, Mr. Justice Shearn dissenting, that a constructive 
trust arose in favor of the plaintiff with respect to the proceeds of the 
check in the hands of the defendant. Since most of the foreign ex- 
change business of the nation is transacted through New York City, 6 
the case is of more than local importance. 

The result intended to be reached by the transaction in the prin- 
cipal case was that the plaintiff secure credit in Naples the next day. 
A. Bolognesi & Co. contracted to have that credit available at that 
place and at that time. As far as the plaintiff was concerned the 
method they were to follow was immaterial. As evidence of this 
contract they gave the plaintiff the "bought" memorandum. He gave 
a certified check, covering the sum involved and the price of the 
exchange, except for a small amount which he paid in cash. The 
question arises from this analysis whether Bolognesi & Co. received 
the check as a fiduciary to procure for the plaintiff the credit he 
desired or whether they received it as their money and gave in ex- 
change their promise to obtain the credit desired. 

A comparison with cases dealing with special deposits in banks 
to meet a liability of the depositor to a third person, is illuminating 
on this question. In England such deposits do not create trusts. 7 
In the United States the rule is otherwise. 8 In a typical case, 9 A, 
in London, cabled the B bank in San Francisco to forward to the 
G bank in Seattle a sum of money by wire. At the same time, A 
cabled the money to B's agent in New York. The B bank failed 
before payment and it was held that the money was a special deposit 
in the nature of a bailment, and A did not have to prove with the 
general creditors. The result intended to be effected by A is the 
same as that intended to be effected by the plaintiff in the principal 
case. Such a case well illustrates that the American rule is unsound 
on legal theory as there was at no time a definite res handed over 
from A to B to be set aside for trust purposes. The English rule, on 
the other hand, not only obviates this legal difficulty, but is sounder 
as a matter of business practice, first, because what A really wanted 

Margraff op. cit 104 : "New York City is the purchasing center of 
practically the entire amount of foreign credit balances created by foreign 
bills of exchange purchased by bankers throughout the United States." 
Escher, Elements of Foreign Exchange, 5: ". . . it is well to 1 note how 
the whole of the country's supply of commercial exchange with certain 
exceptions is focused on New York." 

'Hill v. Smith (1844) 12 M. & W. *618; see Williams v. Everett (1811) 
14 East. 582; Shillibeer v. Glyn (1836) 2 M. & W. *143; Stewart v. Fry 
(1817) 7 Taunt. 339; Yates v. Bell (1820) 3 B. & Al. 643; Moore v. 
Bushell (1857) 27 L. J. Ex. 3. 

s Montagu v. Pacific Bank (1897) 81 Fed. 602; Titlow v. Sundquist 
(C. C. A. 1916) 234 Fed. 613; see Ziegenhagen v. Suring State Bank 
(1917) 166 Wis. 22, 163 N. W. 184. 

D Montagu v. Pacific Bank, supra, footnote 8. 
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■was a result: the payment to C, and was willing, as a business propo- 
sition, to take the credit of the bank, and secondly, because of the 
difficulty of proper treatment, by the banks concerned, of the claim 
against correspondent banks if it is to be regarded as a trust res. 
Are they to hold each claim in trust as a separate account until the 
money is actually received by 0? 

Perhaps the court in the principal case might be said to be bound 
by its previous special deposit cases 10 to follow the American rule, 
were it not for the fact that in a comparatively recent case, in a situa- 
tion which is strictly congruous, if not, indeed, legally identical, it 
was held by the same court that there is a marked distinction between 
issuing a draft, traveller's check or "cable transfer" and receiving 
money for actual transmission, and that the seller of a cable transfer 
sells a credit for a sum of money, payable at a place indicated in the 
contract. 11 And a still more controlling basis for departure should 
be the nature of the exchange business itself. 12 If the relation set 
up is a fiduciary one, then the money deposited must be held as a 
separate fund until credit is secured from a correspondent bank, 
which bank will, in turn, be compelled to treat the claim as a trust 
claim and may not set off debits against it. The first operation would 
certainly be contrary to the whole basis of the banking business which 
depends upon the use of the money deposited with it; while as to the 
latter, the practical consideration of how to carry and adjust the 
claims between banks until the contract is performed and the credit 
paid at the foreign point is of much greater force, because the fact 
that there is a continuous transfer of enormous sums makes it im- 
practicable to finance such operations as individual transactions 
without balancing accounts. Because it overlooks general business 
practices and the intentions of business men in such transactions, 
the rule in the principal case is unfair to an existing economic sit- 
uation, and, it is submitted, should be modified so as to be more in 
line with modern conditions. 

K. L. W. 



The Doctrine of Purchase for Value as Applied to the Trans- 
fer of Equitable Interests. — In the recent case of Gasner v. Schwartz 
(1918) 198 Mo. App. 237, 201 S. "W. 592, 1 A executed and delivered to 
B two duplicate notes, each of which was for the entire amount of a 
loan made by B to A, and secured them by a conveyance to X, trustee. 

i° People ex rel. Zotti v. Flynn (1909) 135 App. Div. 276, 120 N. Y. 
Supp. 511 ; 10 Columbia Law Rev. 358. 

11 Strohmeyer & Arpe v. Guaranty Trust Co. (1916) 172 App. Div. 16, 
157 N. Y. Supp. 955. 

12 In the dissenting opinion of the principal case, 173 N. Y. Supp. 814, 
Shearn, J., at p. 819: ". . . foreign exchange or credit is a subject of pur- 
chase and sale, and not only may be, but is commonly, contracted for in 
the same manner and governed by the same laws as in the case of pur- 
chase of wheat, cotton, or any other subject of commerce." 

x The statement of facts is somewhat simplified. 



